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conditioned upon the full and timely per-
formance of the licensee’s payment obliga-
tions under the installment plan.

(i) Any licensee that fails to submit pay-
ment on an installment obligation will auto-
matically have an additional ninety (90) days
in which to submit its required payment
without being considered delinquent. Any li-
censee making its required payment during
this period will be assessed a late payment
fee equal to five percent (5%) of the amount
of the past due payment. Late fees assessed
under this paragraph will accrue on the next
business day following the payment due
date. Payments made at the close of any
grace period will first be applied to satisfy
any lender advances as required under each
licensee’s ‘‘Note and Security Agreement.’’
Afterwards, payments will be applied in the
following order: late charges, interest
charges, principal payments.

(ii) If any licensee fails to make the re-
quired payment at the close of the 90-day pe-
riod set forth in paragraph (i) of this section,
the licensee will automatically be provided
with a subsequent 90-day grace period, ex-
cept that no subsequent automatic grace pe-
riod will be provided for payments from C or
F block licensees that are not made within
90 days of the payment resumption date for
those licensees, as explained in Amendment
of the Commission’s Rules Regarding Install-
ment Payment Financing for Personal Com-
munications Services (PCS) Licensees, Order
on Reconsideration of the Second Report and
Order, WT Docket No. 97–82, FCC 98–46 (rel.
Mar. 24, 1998). Any licensee making a re-
quired payment during this subsequent pe-
riod will be assessed a late payment fee equal
to ten percent (10%) of the amount of the
past due payment. Licensees shall not be re-
quired to submit any form of request in
order to take advantage of the initial 90-day
non-delinquency period and subsequent auto-
matic 90-day grace period. All licensees that
avail themselves of the automatic grace pe-
riod must pay the required late fee(s), all in-
terest accrued during the non-delinquency
and grace periods, and the appropriate sched-
uled payment with the first payment made
following the conclusion of the grace period.

(iii) If an eligible entity making install-
ment payments is more than one hundred
and eighty (180) days delinquent in any pay-
ment, it shall be in default, except that C
and F block licensees shall be in default if
their payment due on the payment resump-
tion date, referenced in paragraph (f)(4)(ii) of
this section, is more than ninety (90) days
delinquent.

(iv) Any eligible entity that submits an in-
stallment payment after the due date but
fails to pay any late fee, interest or principal
at the close of the 90-day non-delinquency
period and subsequent automatic grace pe-
riod, if such a grace period is available, will
be declared in default, its license will auto-

matically cancel, and will be subject to debt
collection procedures.

* * * * *

(j) Designated entities must describe on
their long-form applications how they sat-
isfy the requirements for eligibility for des-
ignated entity status, and must list and sum-
marize on their long-form applications all
agreements that effect designated entity sta-
tus, such as partnership agreements, share-
holder agreements, management agreements
and other agreements, including oral agree-
ments, which establish that the designated
entity will have both de facto and de jure con-
trol of the entity. Such information must be
maintained at the licensees’ facilities or by
their designated agents for the term of the
license in order to enable the Commission to
audit designated entity eligibility on an on-
going basis.

* * * * *

§ 1.2111 Assignment or transfer of con-
trol: unjust enrichment.

(a) Reporting requirement. An appli-
cant seeking approval for a transfer of
control or assignment (otherwise per-
mitted under the Commission’s Rules)
of a license within three years of re-
ceiving a new license through a com-
petitive bidding procedure must, to-
gether with its application for transfer
of control or assignment, file with the
Commission’s statement indicating
that its license was obtained through
competitive bidding. Such applicant
must also file with the Commission the
associated contracts for sale, option
agreements, management agreements,
or other documents disclosing the local
consideration that the applicant would
receive in return for the transfer or as-
signment of its license (see § 1.948 of
this chapter). This information should
include not only a monetary purchase
price, but also any future, contingent,
in-kind, or other consideration (e.g.,
management or consulting contracts
either with or without an option to
purchase; below market financing).

(b) Unjust enrichment payment: set-
aside. As specified in this paragraph an
applicant seeking approval for a trans-
fer of control or assignment (otherwise
permitted under the Commission’s
Rules) of a license acquired by the
transferor or assignor pursuant to a
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set-aside for eligible designated enti-
ties under § 1.2110(c), or who proposes to
take any other action relating to own-
ership or control that will result in
loss of status as an eligible designated
entity, must seek Commission approval
and may be required to make an unjust
enrichment payment (Payment) to the
Commission by cashier’s check or wire
transfer before consent will be granted.
The Payment will be based upon a
schedule that will take account of the
term of the license, any applicable con-
struction benchmarks, and the esti-
mated value of the set-aside benefit,
which will be calculated as the dif-
ference between the amount paid by
the designated entity for the license
and the value of comparable non-set-
aside license in the free market at the
time of the auction. The Commission
will establish the amount of the Pay-
ment and the burden will be on the ap-
plicants to disprove this amount. No
payment will be required if:

(1) The license is transferred or as-
signed more than five years after its
initial issuance, unless otherwise speci-
fied; or

(2) The proposed transferee or as-
signee is an eligible designated entity
under § 1.2110(c) or the service-specific
competitive bidding rules of the par-
ticular service, and so certifies.

(c) Unjust enrichment payment: install-
ment financing. (1) If a licensee that uti-
lizes installment financing under this
section seeks to assign or transfer con-
trol of its license to an entity not
meeting the eligibility standards for
installment payments, the licensee
must make full payment of the remain-
ing unpaid principal and any unpaid in-
terest accrued through the date of as-
signment or transfer as a condition of
approval.

(2) If a licensee that utilizes install-
ment financing under this section
seeks to make any change in ownership
structure that would result in the li-
censee losing eligibility for installment
payments, the licensee shall first seek
Commission approval and must make
full payment of the remaining unpaid
principal and any unpaid interest ac-
crued through the date of such change
as a condition of approval. A licensee’s
(or other attributable entity’s) in-
creased gross revenues or increased

total assets due to nonattributable eq-
uity investments, debt financing, rev-
enue from operations or other invest-
ments, business development or ex-
panded service shall not be considered
to result in the licensee losing eligi-
bility for installment payments.

(3) If a licensee seeks to make any
change in ownership that would result
in the licensee qualifying for a less fa-
vorable installment plan under this
section, the licensee shall seek Com-
mission approval and must adjust its
payment plan to reflect its new eligi-
bility status. A licensee may not
switch its payment plan to a more fa-
vorable plan.

(d) Unjust enrichment payment: bidding
credits. (1) A licensee that utilizes a
bidding credit, and that during the ini-
tial term seeks to assign or transfer
control of a license to an entity that
does not meet the eligibility criteria
for a bidding credit, will be required to
reimburse the U.S. Government for the
amount of the bidding credit, plus in-
terest based on the rate for ten year
U.S. Treasury obligations applicable on
the date the license was granted, as a
condition of Commission approval of
the assignment or transfer. If, within
the initial term of the license, a li-
censee that utilizes a bidding credit
seeks to assign or transfer control of a
license to an entity that is eligible for
a lower bidding credit, the difference
between the bidding credit obtained by
the assigning party and the bidding
credit for which the acquiring party
would qualify, plus interest based on
the rate for ten year U.S. treasury obli-
gations applicable on the date the li-
cense is granted, must be paid to the
U.S. Government as a condition of
Commission approval of the assign-
ment or transfer. If, within the initial
term of the license, a licensee that uti-
lizes a bidding credit seeks to make
any ownership change that would re-
sult in the licensee losing eligibility
for a bidding credit (or qualifying for a
lower bidding credit), the amount of
the bidding credit (or the difference be-
tween the bidding credit originally ob-
tained and the bidding credit for which
the restructured licensee would qual-
ify), plus interest based on the rate for
ten year U.S. treasury obligations ap-
plicable on the date the license is
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granted, must be paid to the U.S. Gov-
ernment as a condition of Commission
approval of the assignment or transfer.

(2) Payment schedule. (i) The amount
of payments made pursuant to para-
graph (d)(1) of this section will be re-
duced over time as follows:

(A) A transfer in the first two years
of the license term will result in a for-
feiture of 100 percent of the value of
the bidding credit (or in the case of
very small businesses transferring to
small businesses, 100 percent of the dif-
ference between the bidding credit re-
ceived by the former and the bidding
credit for which the latter is eligible);

(B) A transfer in year 3 of the license
term will result in a forfeiture of 75
percent of the value of the bidding
credit;

(C) A transfer in year 4 of the license
term will result in a forfeiture of 50
percent of the value of the bidding
credit;

(D) A transfer in year 5 of the license
term will result in a forfeiture of 25
percent of the value of the bidding
credit; and

(E) for a transfer in year 6 or there-
after, there will be no payment.

(ii) These payments will have to be
paid to the United States Treasury as a
condition of approval of the assign-
ment, transfer, or ownership change.

(e) Unjust enrichment: partitioning and
disaggregation—(1) Installment payments.
Licensees making installment pay-
ments, that partition their licenses or
disaggregate their spectrum to entities
not meeting the eligibility standards
for installment payments, will be sub-
ject to the provisions concerning un-
just enrichment as set forth in this sec-
tion.

(2) Bidding credits. Licensees that re-
ceived a bidding credit that partition
their licenses or disaggregate their
spectrum to entities not meeting the
eligibility standards for such a bidding
credit, will be subject to the provisions
concerning unjust enrichment as set
forth in this section.

(3) Apportioning unjust enrichment
payments. Unjust enrichment payments
for partitioned license areas shall be
calculated based upon the ratio of the
population of the partitioned license
area to the overall population of the li-
cense area and by utilizing the most re-

cent census data. Unjust enrichment
payments for disaggregated spectrum
shall be calculated based upon the
ratio of the amount of spectrum
disaggregated to the amount of spec-
trum held by the licensee.

[59 FR 44293, Aug. 26, 1994, as amended at 63
FR 2346, Jan. 15, 1998; 63 FR 68942, Dec. 14,
1998]

§ 1.2112 Ownership disclosure require-
ments for short- and long-form ap-
plications.

(a) Each application to participate in
competitive bidding (i.e., short-form
application (see 47 CFR 1.2105)), or for a
license, authorization, assignment, or
transfer of control shall disclose fully
the real party or parties in interest and
must list the following information:

(1) The name, address, and citizen-
ship of any party holding 10 percent or
more of stock in the applicant, whether
voting or nonvoting, common or pre-
ferred, including the specific amount of
the interest or percentage held.

(2) In the case of a limited partner-
ship, the name, address and citizenship
of each limited partner whose interest
in the applicant is 10 percent or greater
(as calculated according to the per-
centage of equity paid in or the per-
centage of distribution of profits and
losses);

(3) In the case of a general partner-
ship, the name, address and citizenship
of each partner, and the share or inter-
est participation in the partnership;

(4) In the case of a limited liability
company, the name, address and citi-
zenship of each of its members whose
interest in the applicant is 10 percent
or greater.

(5) All parties holding indirect owner-
ship interests in the applicant as deter-
mined by successive multiplication of
the ownership percentages for each
link in the vertical ownership chain,
that equals 10 percent or more of the
applicant, except that if the ownership
percentage for an interest in any link
in the chain exceeds 50 percent or rep-
resents actual control, it shall be
treated and reported as if it were a 100
percent interest.

(6) Any FCC-licensed entity or appli-
cant for an FCC license, in which the
applicant or any of the parties identi-
fied in paragraphs (a)(1) through (5) of
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